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earned patent term adjustment. See 37 CFRT704(b) ^ communication, even if timely filed, may reduce Iny 

Status 

Responsive to communication(s) filed on 07 October 2009 
2a)n This action is FINAL 2b)ISI This action is non-final 

4) 13 Claim(s) 1:39 is/are pending in the application. 
4a) Of the above claim(s) 21-39 is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) IS1 Claim(s) U20 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement 

Application Papers 

9) n The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on __ is/are; aG accepted or b)^ objected to by the Examiner. 
Applicant may not request that any objection to the drawlng(s) be held In abeyance. See 37 CFR 1 85(a) 

11) D The proposed drawing correction filed on is: a)^ approved b)^ disapproved by the Exarr^iner. 

If approved, corrected drawings are required in reply to this Office action. 

- 12)0 The oath-or-declarationisobjectedto by the Examiner." " " -- - - 

Priority under 35 U.S.C. §§119 and 120 

13)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (0. 
a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. U Certified copies of the priority documents have been received in Applicafion No. 

3. n Copies of the certified copies of the priority documents have been received in this National Staoe 
application from the Intemational Bureau (PCT Rule 1 7 2(a)) 'national btage 

See the attached detailed Office action for a list of the certified copies not received. 

14) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 11 9(e) (to a provisional application) 
9 Of the foreign language provisional application has been received 

15) U Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 

Attacliment(s) 

1) 13 Notice of References Cited CPTO-892) >1^ l~l . * 

2) □ Notice Of Draffsperson's Patent Drawing Review (PT0.948) 5 R hT"'", f "--7 (PTO.41 3) Paper No(s). . 

3) El infortnation Disclosure Statement(s) (P?o.1449) Paper nZ) 5 . ej □ 0th" Patent Application (PTO-152) 

U.S. Patent and Trademark Office ' . 
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Election/Restrictions 

Applicant's election of Group 1 in Paper No. 9 is acknowledged. Because 
applicant did not distinctly and specifically point out the supposed errors in the 
restriction requirement, the election has been treated as an election without traverse 
(MPEP §81 8.03(a)). 

Claims 21-39 are withdrawn from further consideration pursuant to 37 CFR 
1.^42(b) as being drawn to a nonelected inventions, there being no allowable generic or 
linking claim. Election was made without traverse in Paper No. 9. 

Applicants' arguments have been considered, but applicants have not shown 
there^to be a lack of serious burden to examine the extra groups and such a burden is 
maintained to be evident. 

Applicant is reminded that upon the cancellation of claims to a non-elected 
invention,- the inventorship, must be. amended in .compJiance with_37 CFR_148(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under 37 CFR 1 .1 7(i). 

This application contains claims 21-39 drawn to an invention nonelected with 
traverse in Paper No. 9. A complete reply to the final rejection must include cancelation 
of nonelected claims or other appropriate action (37 CFR 1 .144) See MPEP § 821 .01 . 
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Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 6-8 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 6-8 are confusing as to intent because it can not be determined which 
components are intended to be required by these claims. Applicant should not that 
claims 7 and 8 appear to be excluding the apparently required "pentadecane" from their 
mixtures. 

Claim Rejections - 35 USC § 102 



The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in pul)l^^c 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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Claims 1-8 and 16-17 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Meyer etal.(5,943,876). 

Meyer et ai. discloses micropore open cell foam composites enclosable in 
impervious envelopes utilizing phase change materials described by applicants' claims 
(see the entire document). 

Claims 1-8, 11-12, and 16-17 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Salyer (6,079,404) 

Salyer discloses micropore open cell foam composites enclosable in impervious 
envelopes utilizing phase change materials described by applicants' claims (see the 

entire document). 

Claims 1-3, 9, and 16-17 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Malone (5,8447014) 

Malone discloses micropore open cell foam composites enclosable in impervious 
envelopes utilizing phase change materials described by applicants' claims which may 
also contain antioxidants(see the entire document). 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
orth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



Claims 4-8,10-15, and 18-20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Malone as applied to claims 1-3, 9, and 16-17 above, and further in 
view of Fishback et al.(5,523,333). 

Malone differs from the claims in that all of the recited phase change materials 
are not recited. However, Fishback et al. discloses the employment of many of the 
phase change materials set forth by applicants' claims as being acceptable materials for 
.the purpose of imparting phase change and expansion in urethane products (see 
column 4 line 15 - column 6 line 40, as well as, the entire document). Accordingly, it 
would have been obvious for one having ordinary skill in the art to have utilized any of 
the alternative phase change materials of Fishback et al. in the preparations of Malone 
in order to arrive at the products of applicants' claims with the expectation of success in 
the absence of a showing of new or unexpected results, it is prima facie obvious to 
substitute equivalents, motivated by the reasonable expectation that the respective 
species will behave in a comparable manner or give comparable results in 
comparablecircumstances. In re Ruff 1 18 USPQ 343; In re Jezel 1 58 USPQ 99; the 



.Application/Control Number: 09/783,876 



Pages 



Art Unit: 1711 

express suggestion to substitute one equivalent for another need not be present to 
render the substitution obvious. In re Font, 213 USPQ 532. 

Malone differs from the claims in that thickeners are not particularly required. 
However, Malone clearly recites that modifications are enabled within its disclosure (see 
again column 3 lines 52-54 and column 8 lines 1-9). The employment of thickeners in 
the polymer art for the purpose of imparting their designed thickening effect is well 
known to the art. Accordingly, it would have been obvious for one having ordinary skill 
in the art to have utilized thickeners in the preparations of Malone in order to arrive at 
the products of applicants' claims with the expectation of success in the absence of a 
showing of new or unexpected results. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to John m Cooney whose telephone number is 703-308-2433. The examiner 
can normally be reached on M-F from 9 to 6. 

If attempts to reach the examiner by telephone are unsuccessful^^the examiner's 
supervisor, james seidleck, can be reached on (703) 308-2462. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9310, 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is703-306-5665. 




